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REPORT AND RECOMMENDED DECISON*

The plaintiff in this Supplementa Security Income (“SS”) apped chalenges the commissoner’s
interpretetion of the “fleeing felon” rule established by 42 U.S.C. § 1382(€)(4). That statute provides, in
relevant part:

No person shal be consdered an digibleindividud . . . with respect to any
month if during such month the personis—

(A) fleeing to avoid prosecution, or custody or confinement after
conviction, under the laws of the place from which the person flees, for a
crime, or an attempt to commit acrime, which isafeony under thelawsof the
place from which the person flees.. . . .

42 U.S.C. §1382(e)(4)(A). Theimplementing regulation provides, in relevant part:

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on June 21, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral

argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
(continued on next page)



(8) Basisfor suspension. Anindividud isindigible for SSI benefitsfor any
month during which he or sheis—

(1) Heeing to avoid prosecution for acrime, or an attempt to commit acrime,
which isafeony under thelaws of the place fromwhichtheindividud fless. .. .

(b) Suspension effective date. (1) Suspension of benefit payments because
anindividua isafugitiveasdescribed in paragraph (8)(1) . . . of thissection. . . is
effective with the first day of whichever of the following monthsis earlier —

(i) The month in which a warrant or order for the individua’s arrest or
apprehension . . . isissued by a court or other duly authorized tribuna on the
basis of an gppropriate finding that the individua —

(A) Isfleeing, or has fled, to avoid prosecution as described in paragraph
(@)(1) of this section. . .; or

(i) Thefirg month during which theindividud fled to avoid such prosecution .
.. if indicated in such warrant or order . . . .

(c) Resumption of payments. If benefitsare otherwise payable, they will be
resumed effective with the fird month throughout which the individud is
determined to be no longer fleeing to avoid such prosecution ...

20 C.F.R. § 416.1339.

The plaintiff received SSI benefits asaresult of an gpplication filed in December 1999. Record a
13. In January 2002 the commissioner suspended payment of the benefits on the ground thet the plaintiff
was fleeing to avoid prosecution for a felony. Id. A hearing on the suspenson was held before an
adminigrativelaw judgeon March 10, 2003. 1d. Theadminidrative law judge mede thefollowing rdevant

factud findings in adecision dated May 21, 2003:

In duly, 2001 the claimant visited Ft. Lauderdae, Florida. While there, he was
briefly detained by the Broward County, Horida police, after dlegedly having
purchased crack cocaine from [an] undercover police officer. Hewas released
amost immediately and was not issued a summons. He was told by the law
enforcement officials not to “show [hig] face’ inthe areaagain. While no arrest
was made initialy, the county prosecutor decided to press chargesthefollowing
day, in conseguence of which an arrest warrant wasissued on July 11, 2001 by
the Broward County, FHorida sheriff’s office.

the administrative record.



Theclamant left Horidaunaware of thewarrant. Hewas never given asummors
or other papers rdating to the matter. He was not notified of any crimind
complaint or court proceedings. Hebriefly returned to Floridalater that year, il
unaware of thewarrant. Hewas never arested. The claimant knew nothing of
the warrant until January, 2002, at which timethe Socia Security Administration
notified him of itsintent to terminate his Supplementa Security Income payments.

Law enforcement officids in Horida are unwilling to attempt to extradite the

clamant, but they continue to inggt that he turn himsdf in to satisfy the warrant.

The undersgned is stisfied by this record that dthough the clamant is now

aware of the warrant, and athough he would like to settle the warrant, and

athough he has been informed by law enforcement officids in Horida that he

must turn himsdlf in there to satisfy the warrant, he is unable to travel to Florida

for tworeasons. Firgt, he can ambulate only with assstive devices, iswhedlchair

bound a times, and is prevented by his medica condition from traveling.

Second, he has been released on bail in Maine, pending disposition of aseparate

charge, and a condition of hisball isthat he remain in the State of Maine.
Id. at 17. The adminigrative law judge found that the plaintiff did not flee and was not fleeing the Sate of
Florida to avoid prosecution for a felony under these circumstances and that he consequently was not
indigible for SS payments. Id. at 18-19.

The Appeds Council reviewed this decison on its own motion. Id. a 6. Noting thet the plaintiff
had satisfied thefelony warrant on May 22, 2003, the day following theadminigtrativelaw judge sdecision,
id., the Appeds Council held that the dlaimant was afleeing felon under the statute and regulation from July
2001 through May 31, 2003, id. a 9. The Appeds Council did not “disturb” the commissioner’ sdecison
to waive recovery of benefits paid from July 2001 through March 2002. Id. a 8. Accordingly, atissuein
the present apped are the benefits for the period from April 2002 through May 2003. Statement of
Specific Errors (Docket No. 13) a 3 n.3.

The Appeds Council held that, as a matter of law, the only issue to be decided was “whether

nonpayment was appropriate based on the information obtained from alaw enforcement entity,” and that



the mere existence of avaid warrant is sufficient to establish that nonpayment was appropriate. Record at
8. The Appeds Council rgected the plaintiff’ sargument that he was entitled to refute the presumption that
he was fleeing prosecution despite the existence of the warrant. 1d.

At ora argument, counsel for the plaintiff conceded that hisargument that the plaintiff could not have
been “fleeing” prosecution during the period when hewas unaware of the existence of thewarrant hasbeen
rendered moot by the commissioner’ sdecision to pay him benefitsfor that period. Thefollowing discusson
accordingly dedls only with the period after the plaintiff became aware of the existence of the Florida
warrant.

The Socid Security Administration’ sProgram OperationsManud (“POMS’) satesflatly that “[als
long asaUnited Stateswarrant or court order isactive, SSA congdersan individua to be‘fleeing’ for SS
eligibility determination purposes. Thisistrueevenif the law enforcement agency isunwilling to extradite.”
POMS 8§ SI 00530.030, 2003 WL 22245598. The First Circuit hasrequired the commissoner to comply
with POMS. Averyv. Secretary of Health & Human Servs., 797 F.2d 19, 23-24 (1st Cir. 1986). The
plantiff relies on a decison of the Ninth Circuit to support his argument that POMS has “absolutely no
effect or persuasiveforce,” Statement of Specific Errorsat 9, but the law in thiscircuit is otherwise. This
does not resolve the matter, however, because the plaintiff contends that this interpretation of the plain
language of the statute and the regulation iswrong. He suggests that an ement of intent isinherent in the
commonly accepted definition of theword “fleeing,” which isnot defined in the Statute or regulation, and that
the POM S provison impermissibly reads this element out of the Satutory language. In the dternative, he
contends that the commissoner’s postion crestes an irrebuttable presumption in violation of the

Condtitution. Id. at 6-11.



It is true, as the plaintiff points out, id. at 10-11, that conviction of the crime of flight to avoid
prosecution requires evidence of intent. 18 U.S.C. § 1073; Lupino v. United States, 268 F.2d 799, 801
(8th Cir. 1959). However, conviction under that crimina statute involves the potential deprivation of the
defendant’ s condtitutional ly- protected liberty. Here, gpplication of the*fleeingfelon” statute and regulation
at most deprives aclamant of benefitsto which heisnot condtitutiondly entitled. United SatesR.R. Ret.
Bd. v. Fritz 449 U.S. 166, 174 (1980); CicconeV. Secretary of Dep’t of Health & Human Servs, 861
F.2d 14, 17 (2d Cir. 1988). That isa sgnificant distinction, making the courts interpretations of the
criminal gatute of little or no vaue for the issue before this court. Of morevaue hereisthe Firgt Circuit's
Statement, in the course of construing 18 U.S.C. § 3290, which providesin its entirety that “[n]o statute of
limitations shal extend to any person fleeing from justice,” that “[t]he essential characteritic of fleeing from
justiceisleaving one sresidence, or usud place of abode or resort, or conceding one' ssdlf, with theintent
to avoid punishment.” Brouse v. United States, 68 F.2d 294, 295 (1st Cir. 1933). The First Circuit
found an dement of intent inherent in that statute, which did not crimindize the flight itsdlf.

In Chevron U.SA. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984), the Supreme
Court established guidelines for review d a governmentd agency’s condruction of a statute which it
adminigers.

Firgt, dways, isthe question whether Congresshasdirectly spoken to the precise
guestion at issue. If theintent of Congressis clear, that isthe end of the matter;
for the court, as well as the agency, must give effect to the unambiguoudy
expressed intent of Congress. If, however, the court determines Congress has
not directly addressed the precise question at issue, the court does not Smply
imposeitsown congruction on the statute, aswould be necessary in the absence
of an adminidrétive interpretation. Reather, if the Satute is Slent or ambiguous

with respect to the specific issue, the question for the court is whether the
agency’ s answer is based on a permissible congtruction of the statute.



Id. at 842-43. If “thelegidative delegation to an agency [to eucidate aspecific provison of the statute] . . .
isimplicit rather than explicit,” “acourt may not subgtitute its own congtruction of astatutory provisonfor a
reasonable interpretation made by the adminisirator of an agency.” 1d. a 844. Inthiscase, the meaning of
theterm “fleaing” is not unambiguoudy expressed in 42 U.S.C. § 1382(€)(4), the del egation of regulatory
authority to the commissioner isimplicit, and this court must therefore determine whether the commissoner’s
interpretation as set forth in POM S is reasonable,

Asthe plaintiff notes, Statement of Specific Errorsat 6, Black’s Law Dictionary definestheterm
“flee from justice’ to include an dement of intent.? 1t is also significant that section 1382(€)(4) uses the
words “flesing to avoid prosecution” rather than “fleeing while subject to prosecution” or some smilar
language. “Heeing to avoid” something necessarily implies an intent to avoid that thing. | agree with the
plaintiff that the commissioner’'s interpretation of the satute as set forth in POMS is unreasonable to the
extent that it presumesthat the statute gpplies merely from the existence of an arrest warrant. | find support
for this concluson in the Firgt Circuit’s statement in Brouse. In addition, while the Appeas Council was
careful inthiscase not to include languagein itsdecision that could be construed to hold thet itinterprets the
daute as requiring a finding of intent, the decison in Blakely v. Commissioner of Soc. Sec., 2004 WL
574532 (W.D. Mich. Mar. 8, 2004), is consstent with my conclusion. | reach theissue which the district
court did not reach in that case, but the outcome is the same.

My conclusion that intent is an element of the statutory standard gpplicablein this case meansboth

that aclamant must have an opportunity to establish hislack of intent, aswas provided in this case, and that

% The only other definition offered by the plaintiff, from the American Heritage Dictionary, Second College Edition,
Statement of Specific Errors at 6, cannot reasonably be construed necessarily to include an element of intent.



remand to the commissioner to consider the evidence of intent isnecessary. It dso meansthat congderation
of the plaintiff’s dternate, congtitutiona argument is not required.

At ord argument, counsdl for the commissioner contended that the recent refusal of Congressto
adopt a proposed revision to 42 U.S.C. § 1382(e) that would have required the commissioner to obtain
certification from the appropriate law enforcement authority thet it intended to pursue the individua for
whom a warrant exists before that person could be considered to be “fleeing,” see Social Security
Administration Legidative Bulletin 108-11 (Nov. 14, 2003) at 4and Social Security Administration
Legidative Bulletin 108-18 (Mar. 4, 2004) at 4-5, means that the exising Statutory language cannot
reasonably be construed to include andement of intent. | disagree. Theexigting Satutory language may ill
reasonably be interpreted to include an dement of intent; whether the issuing law enforcement agency
intends to enforce an existing warrant is an entirely different question. Counsel for the commissoner dso
argued that alowing a recipient of benefits to attempt to prove that he had no intent to flee prosecution
would mean that the statute had “no point,” but theindividud still hasthe burdento prove that assertion. If
he cannot do o to the commissoner’s satisfaction, the statute requires that his benefits be terminated.
Since counse for the commissioner conceded that any recipient for whom awarrant isissuedisentitiedtoa
hearing at which he may attempt to show that the warrant is not vaid or active or that he was a victim of
mistaken identity, there is little additiond burden imposed on the commissoner if the recipient is aso
alowed to try to show that he had no intent to flee. Contrary to the suggestion of counsd for the
commissioner, not dl of the other evidentiary judgments that must be made by an adminidrative law judge
are totaly objective in nature, unlike an evauation of a recipient’s intent. Courts generdly defer to an
adminidraive law judges anadlyss of a camant's credibility, for example. If, as counsd for the

commissioner contended, the commissoner has established “objective standards’ for the evaluation of



credibility, no reason why she cannot do so as well for evaluation of the intent of arecipient subject to a

warrant is readily apparent.

For theforegoing reasons, | recommend that the commissioner’ sdecison beVACATED and the
cause REM ANDED for further proceedings consstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 24th day of June, 2004.

/s David M. Cohen
David M. Cohen
United States Magigtrate Judge
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